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State Plan means a plan of Program 
operation and administration that de-
scribes the manner in which the State 
agency intends to implement and oper-
ate all aspects of Program administra-
tion within its jurisdiction in accord-
ance with § 246.4. 

Supplemental foods means those foods 
containing nutrients determined to be 
beneficial for pregnant, breastfeeding, 
and postpartum women, infants and 
children, as prescribed by the Sec-
retary in § 246.10. 

Vendor means a sole proprietorship, 
partnership, cooperative association, 
corporation, or other business entity 
operating one or more stores author-
ized by the State agency to provide au-
thorized supplemental foods to partici-
pants under a retail food delivery sys-
tem. Each store operated by a business 
entity constitutes a separate vendor 
and must be authorized separately 
from other stores operated by the busi-
ness entity. Each store must have a 
single, fixed location, except when the 
authorization of mobile stores is nec-
essary to meet the special needs de-
scribed in the State agency’s State 
Plan in accordance with 
§ 246.4(a)(14)(xiv). 

Vendor authorization means the proc-
ess by which the State agency assesses, 
selects, and enters into agreements 
with stores that apply or subsequently 
reapply to be authorized as vendors. 

Vendor limiting criteria means criteria 
established by the State agency to de-
termine the maximum number and dis-
tribution of vendors it authorizes pur-
suant to § 246.12(g)(2). 

Vendor overcharge means inten-
tionally or unintentionally charging 
the State agency more for authorized 
supplemental foods than is permitted 
under the vendor agreement. It is not a 
vendor overcharge when a vendor sub-
mits a food instrument for redemption 
and the State agency makes a price ad-
justment to the food instrument. 

Vendor peer group system means a 
classification of authorized vendors 
into groups based on common charac-
teristics or criteria that affect food 
prices, for the purpose of applying ap-
propriate competitive price criteria to 
vendors at authorization and limiting 
payments for food to competitive lev-
els. 

Vendor selection criteria means the cri-
teria established by the State agency 
to select individual vendors for author-
ization consistent with the require-
ments in § 246.12(g)(3) and (g)(4). 

Vendor violation means any inten-
tional or unintentional action of a ven-
dor’s current owners, officers, man-
agers, agents, or employees (with or 
without the knowledge of manage-
ment) that violates the vendor agree-
ment or Federal or State statutes, reg-
ulations, policies, or procedures gov-
erning the Program. 

WIC means the Special Supplemental 
Nutrition Program for Women, Infants 
and Children authorized by section 17 
of the Child Nutrition Act of 1966, 42 
U.S.C. 1786. 

WIC-eligible medical foods means cer-
tain enteral products that are specifi-
cally formulated to provide nutritional 
support for individuals with a diag-
nosed medical condition, when the use 
of conventional foods is precluded, re-
stricted, or inadequate. Such WIC-eli-
gible medical foods may be nutrition-
ally complete or incomplete, but they 
must serve the purpose of a food, pro-
vide a source of calories and one or 
more nutrients, and be designed for en-
teral digestion via an oral or tube feed-
ing. WIC-eligible medical foods include 
many, but not all, products that meet 
the definition of medical food in Sec-
tion 5(b)(3) of the Orphan Drug Act (21 
U.S.C. 360ee(b)(3)). 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985, as amended at 52 FR 25189, July 2, 1987; 
54 FR 51294, Dec. 14, 1989; 55 FR 9717, Mar. 15, 
1990; 58 FR 11506, Feb. 26, 1993; 58 FR 47022, 
Sept. 7, 1993; 59 FR 11498, Mar. 11, 1994; 63 FR 
63973, Nov. 18, 1998; 64 FR 13322, Mar. 18, 1999; 
64 FR 56674, Oct. 21, 1999; 65 FR 3378, Jan. 21, 
2000; 65 FR 53527, Sept. 5, 2000; 65 FR 51222, 
Aug. 23, 2000; 65 FR 77249, Dec. 11, 2000; 65 FR 
83277, Dec. 29, 2000; 70 FR 71722, Nov. 29, 2005] 

§ 246.3 Administration. 

(a) Delegation to FNS. Within the De-
partment, FNS shall act on behalf of 
the Department in the administration 
of the Program. Within FNS, SFPD 
and the Regional Offices are respon-
sible for Program administration. FNS 
shall provide assistance to State and 
local agencies and evaluate all levels of 
Program operations to ensure that the 
goals of the Program are achieved in 
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the most effective and efficient manner 
possible. 

(b) Delegation to State agency. The 
State agency is responsible for the ef-
fective and efficient administration of 
the Program in accordance with the re-
quirements of this part; the Depart-
ment’s regulations governing non-
discrimination (7 CFR parts 15, 15a and 
15b); governing administration of 
grants (7 CFR part 3016); governing 
nonprocurement debarment/suspension 
and drug-free workplace (7 CFR part 
3017); and governing restrictions on 
lobbying (7 CFR part 3018); FNS guide-
lines; and, instructions issued under 
the FNS Directives Management Sys-
tem. The State agency shall provide 
guidance to local agencies on all as-
pects of Program operations. 

(c) Agreement and State Plan. (1) Each 
State agency desiring to administer 
the Program shall annually submit a 
State Plan and enter into a written 
agreement with the Department for ad-
ministration of the Program in the ju-
risdiction of the State agency in ac-
cordance with the provisions of this 
part. 

(2) The written agreement shall in-
clude a certification/assurance regard-
ing drug-free workplace as required by 
7 CFR part 3017, and, if applicable, a 
certification regarding lobbying and a 
disclosure of lobbying activities as re-
quired by 7 CFR part 3018. 

(d) State agency eligibility. A State 
agency shall be ineligible to partici-
pate in the WIC Program if State or 
local sales tax is collected on WIC food 
purchases in the area in which it ad-
ministers the program, except that, if 
sales tax is collected on WIC food pur-
chases by sovereign Indian entities 
which are not State agencies, the State 
agency shall remain eligible if any ven-
dors collecting such tax are disquali-
fied. 

(e) State staffing standards. Each 
State agency shall ensure that suffi-
cient staff is available to administer an 
efficient and effective Program includ-
ing, but not limited to, the functions of 
nutrition education, certification, food 
delivery, fiscal reporting, monitoring, 
and training. Based on the June par-
ticipation of the previous fiscal year, 
each State agency, as a minimum, 
shall employ the following staff: 

(1) A full-time or equivalent adminis-
trator when the monthly participation 
level exceeds 1,500, or a half-time or 
equivalent administrator when the 
monthly participation exceeds 500. 

(2) At least one full-time or equiva-
lent Program specialist for each 10,000 
participants above 1,500, but the State 
agency need not employ more than 
eight Program specialists unless the 
State agency considers it necessary. 
Program specialists should be utilized 
for providing fiscal management and 
technical assistance, monitoring ven-
dors, reviewing local agencies, train-
ing, and nutritional services, or other 
Program duties as assigned by the 
State agency. 

(3) For nutrition-related services, one 
full-time or equivalent nutritionist 
when the monthly participation is 
above 1,500, or a half-time or equiva-
lent nutritionist when the monthly 
participation exceeds 500. The nutri-
tionist shall be named State WIC Nu-
trition Coordinator and shall meet 
State personnel standards and quali-
fications in paragraphs (e)(3) (i), (ii), 
(iii), (iv), or (v) of this section and have 
the qualifications in paragraph 
(e)(3)(vi) of this section. Upon request, 
an exception to these qualifications 
may be granted by FNS. The State WIC 
Nutrition Coordinator shall— 

(i) Hold a Master’s degree with em-
phasis in food and nutrition, commu-
nity nutrition, public health nutrition, 
nutrition education, human nutrition, 
nutrition science or equivalent and 
have at least two years responsible ex-
perience as a nutritionist in education, 
social service, maternal and child 
health, public health, nutrition, or di-
etetics; or 

(ii) Be registered or eligible for reg-
istration with the American Dietetic 
Association and have at least two 
years experience; or 

(iii) Have at least a Bachelor of 
Science or Bachelor of Arts degree, 
from an accredited four-year institu-
tion, with emphasis in food and nutri-
tion, community nutrition, public 
health nutrition, nutrition education, 
human nutrition, nutrition science or 
equivalent and have at least three 
years of responsible experience as a nu-
tritionist in education, social service, 
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maternal and child health, public 
health nutrition, or dietetics; or 

(iv) Be qualified as a Senior Public 
Health Nutritionist under the Depart-
ment of Health and Human Services 
guidelines; or 

(v) Meet the IHS standards for a Pub-
lic Health Nutritionist; and 

(vi) Have at least one of the fol-
lowing: Program development skills, 
education background and experience 
in the development of educational and 
training resource materials, commu-
nity action experience, counseling 
skills or experience in participant ad-
vocacy. 

(4) A designated breastfeeding pro-
motion coordinator, to coordinate 
breastfeeding promotion efforts identi-
fied in the State plan in accordance 
with the requirement of § 246.4(a)(9) of 
this part. The person to whom the 
State agency assigns this responsi-
bility may perform other duties as 
well. 

(5) A staff person designated for food 
delivery system management. The per-
son to whom the State agency assigns 
this responsibility may perform other 
duties as well. 

(6) The State agency shall enforce 
hiring practices which comply with the 
nondiscrimination criteria set forth in 
§ 246.8. The hiring of minority staff is 
encouraged. 

(f) Delegation to local agency. The 
local agency shall provide Program 
benefits to participants in the most ef-
fective and efficient manner, and shall 
comply with this part, the Depart-
ment’s regulations governing non-
discrimination (7 CFR parts 15, 15a, 
15b), the Department’s regulations gov-
erning the administration of grants (7 
CFR part 3016), Office of Management 
and Budget Circular A–130, and State 
agency and FNS guidelines and in-
structions. 

[50 FR 6121, Feb. 13, 1985; 50 FR 8098, Feb. 28, 
1985, as amended at 52 FR 21236, June 4, 1987; 
59 FR 11499, Mar. 11, 1994; 65 FR 83277, Dec. 29, 
2000] 

Subpart B—State and Local 
Agency Eligibility 

§ 246.4 State plan. 
(a) Requirements. By August 15 of each 

year, each State agency shall submit 

to FNS for approval a State Plan for 
the following fiscal year as a pre-
requisite to receiving funds under this 
section. The State agency may submit 
the State Plan in the format provided 
by FNS guidance. Alternatively, the 
State agency may submit the Plan in 
combination with other federally re-
quired planning documents or develop 
its own format, provided that the infor-
mation required below is included. FNS 
requests advance notification that a 
State agency intends to use an alter-
native format. The State Plan shall be 
signed by the State designated official 
responsible for ensuring that the Pro-
gram is operated in accordance with 
the State Plan. FNS will provide writ-
ten approval or denial of a completed 
State Plan or amendment within 30 
days of receipt. Within 15 days after 
FNS receives an incomplete Plan, FNS 
will notify the State agency that addi-
tional information is needed to com-
plete the Plan. Any disapproval will be 
accompanied by a statement of the rea-
sons for the disapproval. After receiv-
ing approval of the State Plan, each 
State agency shall only submit to FNS 
for approval substantive changes in the 
State Plan. A complete and approved 
Plan shall include: 

(1) An outline of the State agency’s 
goals and objectives for improving Pro-
gram operations. 

(2) A budget for nutrition services 
and administration funds, and an esti-
mate of food expenditures. 

(3) An estimate of Statewide partici-
pation for the coming fiscal year by 
category of women, infants and chil-
dren. 

(4) The State agency staffing pattern. 
(5) An Affirmative Action Plan which 

includes— 
(i) A list of all areas and special pop-

ulations, in priority order based on rel-
ative need, within the jurisdiction of 
the State agency, the State agency’s 
plans to initiate or expand operations 
under the Program in areas most in 
need of supplemental foods, including 
plans to inform nonparticipating local 
agencies of the availability and bene-
fits of the Program and the availability 
of technical assistance in imple-
menting the Program, and a descrip-
tion of how the State agency will take 
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